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 1                      P R O C E E D I N G S

 2             THE COURT:  All right.  We’re still a little

 3    bit early on the Pompano Senior Squadron case at 11:00.

 4    Let me ask, have you all been able to resolve who is

 5    our court reporter?

 6             MR. HOLODAK:  Good morning, Your Honor.  I

 7    didn’t realize we had two.

 8             THE COURT:  Okay.  This is Plaintiff’s Motion

 9    To Disqualify, so who’s plantiff’s counsel?

10             MR. HOLODAK:  Ed Holodak, Your Honor.  We’ll

11    take our court reporter, seeing it’s our motion.

12             THE COURT:  Who is your court reporter?

13             MR. HOLODAK:  That’s a good question.

14             THE COURT REPORTER:  Good morning.  I'm here

15    on behalf of Mr. Edward Holodak.

16             THE COURT:  You’re here?

17             THE COURT REPORTER:  Yes.

18             THE COURT:  All right.  No video?

19             THE COURT REPORTER:  No, I'm sorry.

20             THE COURT:  Are you going to be able to take

21    this down, okay?

22             THE COURT REPORTER:  Yes, everything’s fine.

23             THE COURT:  What agency are you with?

24             THE COURT REPORTER:  I'm with Empire.

25             MS. SEITER:  (Inaudible), Your Honor.
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 1             THE COURT:  No.  Hang on one second, Ms.

 2    Salter (ph).  It’s Salter, right?

 3             MS. SEITER:  Seiter (ph).

 4             THE COURT:  Seiter.  I'm sorry.  I can't read

 5    that.

 6             MS. SEITER:  It’s okay.

 7             THE COURT:  So, I think it’s -- Ms. Hausmann,

 8    you represent Mr. Kennedy?

 9             MS. HAUSMANN:  Yes, Your Honor.  Good morning.

10             THE COURT:  Good morning.  I take it you hired

11    Ms. Seiter?

12             MS. HAUSMANN:  Yes, Your Honor.

13             THE COURT:  All right.  You agree I release

14    her?   There’s -- Mr. Holodak, he’s the one who set the

15    motion down, and he’s the one who filed the motion.

16    So, I think he gets to pick the court reporter, right?

17             MS. HAUSMANN:  That’s fine, Your Honor.  Thank

18    you, Ms. Seiter.  Have a good day.

19             MS. SEITER:  You all have a nice day, too.

20    Thank you.

21             MR. HOLODAK:  Thank you.

22             MS. HAUSMANN:  Your Honor, before we get

23    started, I know we’re set from 11 to 11:30.  I don't

24    know if the Court recalls back in September when there

25    was a discussion about how long this would be set for,
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 1    and I requested four hours for several witnesses and

 2    argument, and you said you would only be taking

 3    argument today.  So, I just wanted to confirm that that

 4    was the case.

 5             THE COURT:  At the end of the day, (inaudible)

 6    disqualify.  Ms. Hausmann, I think it’s clear at one

 7    point you represented Pompano Senior Squadron Flying

 8    Club, right?  And Mr. Kennedy’s now trying or paying

 9    you to represent him individually.

10             And so I mean, I don’t think there’s much of

11    a, you know, really a factual dispute, you know, where

12    I need to take evidence on certain matters.

13             But at the end of the day, Mr. Holodak, we’ve

14    talked about this many times as well.  Yeah, I can go

15    ahead and if I were to disqualify Ms. Hausmann, you

16    know, Mr. Kennedy was representing himself.  Is that

17    really what you want to do?

18             Do you want to deal with Mr. Kennedy by

19    himself?  And all he’s going to do is pick up the phone

20    unofficially and call Ms. Hausmann.  And so, all it’s

21    going to do is create more work for you, and then for

22    all these other people that are on -- I know every time

23    we get several numbers of the Pompano Senior Squadron

24    Flying Club.

25             And so I'm telling you-all, it’s going to cost
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 1    you more money because your squadron club is going to

 2    have pay Mr. Holodak more attorney’s fees just to have

 3    to deal with Mr. Kennedy as a pro se litigant unless he

 4    does hire another attorney which he did at one point,

 5    but that attorney was (inaudible).

 6             MS. HAUSMANN:  Your Honor, actually that’s not

 7    the case.  He wouldn’t be pro se.  The case law is

 8    very, very clear that even if you disqualify me, I am

 9    still permitted to represent him at all pretrial and

10    posttrial proceedings.  There is no qualification to

11    that law.

12             MR. HOLODAK:  Who --

13             MS. HAUSMANN:  I'm sorry?

14             MR. HOLODAK:  Pardon me.  I didn’t mean to

15    interrupt you.

16             MS. HAUSMANN:  I'm speaking.  Your Honor, I

17    would still be participating --

18             THE COURT:  Hang on, hang on.  Let me ask the

19    questions.  All right.  So, you’re saying that if it

20    goes to trial before the jury, you would not be -- Mr.

21    Kennedy would either have to have another attorney or

22    he would have to represent himself, right?

23             MS. HAUSMANN:  If you granted the Motion For

24    Disqualification, yes.

25             THE COURT:  All right.
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 1             MR. HOLODAK:  Judge, I respectfully disagree

 2    with that position.

 3             THE COURT:  I’ll hear it in a minute, but I

 4    think there’s, you know, legal aspects to it but, you

 5    know, I'm looking at this case and I think at a

 6    minimum, you know, you may be called as a witness.

 7    Correct, Ms. Hausmann?

 8             MS. HAUSMANN:  If I were going to be called as

 9    a witness, first of all I'm not a necessary material,

10    indispensable, or a featured witness or a central

11    figure.  If I were going to be called as a witness it

12    would -- the rule pertains to calling me as a witness

13    for Mr. Kennedy’s case, not from Mr. Holodak’s case.

14             THE COURT:  Right.

15             MS. HAUSMANN:  The rule is not -- the object

16    of the rule is not to permit the opposing party to call

17    me as a witness.  The rule pertains to -- I have to be

18    unnecessary -- I ought to be called as a witness by Mr.

19    Kennedy on my own client’s behalf.  I will give you --

20    I have all the case law, Your Honor.  Steinberg says

21    very clearly.  I am to be --

22             THE COURT:  Have you checked with the Florida

23    Bar by the way?

24             MS. HAUSMANN:  Your Honor, I believe that the

25    Bar has --
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 1             THE COURT:  Have you gotten a ruling?

 2    Typically, you contact the Bar because again, this is

 3    your Bar license that you have to worry about as well,

 4    right?

 5             MS. HAUSMANN:  Yes.

 6             THE COURT:  The Florida Bar, they want, you

 7    know, unless you stayed on as an attorney.  What’s the

 8    conflict?  My understanding is usually in these

 9    situations where somebody wants to stay on when there’s

10    a Motion To Disqualify they say, “Look Judge, I've

11    already run this by the Bar, and the Bar said it’s

12    fine.”  You haven’t even taken that step to run this by

13    the Bar?

14             MS. HAUSMANN:  Your Honor, there is -- the

15    Club did file a complaint I believe, as a tactile

16    measure.  Your Honor, I believe, especially with the

17    argument I'm going to give you today and the case law

18    I'm going to give you today --

19             THE COURT:  (Inaudible).

20             MS. HAUSMANN:  I am not --

21             THE COURT:  (Inaudible) it’s risky, all right?

22             MS. HAUSMANN:  Your Honor, I don’t believe I

23    have a conflict representing him in this case.

24             THE COURT:  We’re going to get to that.  All

25    right.  So, the bottom line is, this is for legal
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 1    argument only.  Let’s just start this on this record.

 2             Again, we have a court reporter.  This is on

 3    20-5993, Pompano Senior Squadron Flying Club Inc.

 4    versus -- it's also Pompano Senior Squadron Flying

 5    Club, Inc., but I don’t think that’s the correct style.

 6    If I look at the actual Complaint it was Carl Kennedy.

 7             MS. HAUSMANN:  Your Honor --

 8             THE COURT:  It’s styled as Pompano Senior

 9    Squadron Flying Club, Inc. versus Carl Kennedy

10    individually.

11             MR. HOLODAK:  Yes, sir.  You’re already issued

12    an order to have the clerk correct the style.

13             THE COURT:  Can I get appearances on behalf of

14    the plaintiff?

15             MR. HOLODAK:  Edward Holodak, Your Honor,

16    appearing on behalf of the Plaintiff Pompano Senior

17    Squadron Club.

18             THE COURT:  All right, Mr. Holodak.  And then

19    on behalf of Mr. Kennedy?

20             MS. HAUSMANN:  Good morning, Your Honor.

21    Wendy Hausmann on behalf of Carl Kennedy.

22             THE COURT:  All right.  Good morning, Ms.

23    Hausmann.  I know we’ve already had a lot of dialogue.

24    I take it that’s all on the record.  Ms. Mejia, you’ve

25    been taking everything so far, correct?
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 1             THE COURT REPORTER:  Yes, since the beginning

 2    if that’s okay.

 3             THE COURT:  Yeah, that’s fine.  I should have

 4    done this from the beginning, gotten the appearances.

 5    Okay.  So we have a Complaint, and so Pompano Senior

 6    Squadron Flying Club, Inc. versus Carl Kennedy.  We’ve

 7    corrected that.

 8             For whatever reason, the clerk’s office, when

 9    they input it, they put it incorrectly but that should

10    have been taken care of.  It has not been, so I don’t

11    know if you want to put a note.  I have Maria the court

12    clerk here.  I'm going to have her put a note to fix

13    the style.

14             The Complaint, you know, is Count 1 for the

15    county.  Count 2 is for injunction, and I should let

16    the record reflect that it’s in the -- actually in the

17    Complaint that part of the allegations is that Mr.

18    Kennedy, he was a prior treasurer of the Plaintiff

19    Flying Club, and he wrote a bunch of checks himself.

20             And one of the questions is, it has to do with

21    checks written to Wendy Hausmann, Esquire and others.

22    And Ms. Hausmann, you’re actually even named in the

23    body of the Complaint.

24             And so Mr. Kennedy has retained Ms. Hausmann

25    as his attorney, and Mr. Holodak you’re moving to
48



Judge David Haimes taken on 7/8/2021

Empire Legal Reporting (954) 241-1010 Page: 12

 1    disqualify Ms. Hausmann.  It’s your motion, Mr.

 2    Holodak.  What’s the basis?

 3             MR. HOLODAK:  Judge, thank you.  You’re

 4    correct as to the summary of the Complaint and the

 5    issues involved here.  And the case law that we

 6    submitted to the Court is clear that the party moving

 7    for disqualification has two burdens.

 8             One is to show that there was an

 9    attorney/client relationship.  Once that is shown, and

10    I believe the Court’s already recognized that the

11    documentation we supported supports that.

12             That there is an irreputable presumption that

13    confidence or confidences were disclosed to Ms.

14    Hausmann in this case.  The second point for

15    disqualification is that it's my burden to show that

16    the work Ms. Hausmann did or the Club previously, is

17    either the same or substantially related to the issues

18    that are involved in this lawsuit and once we do that,

19    Ms. Hausmann is disqualified.

20             As opposed to her argument that she made

21    earlier that she can still continue to represent Mr.

22    Kennedy up until the day of trial, that is inaccurate.

23    That portion of the law only applies if you Judge, find

24    that there’s no conflict, but that Ms. Hausmann is

25    going to be a witness at trial.
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 1             All of the cases that she has cited to are all

 2    related to her being called as a witness.  The fact

 3    that the Court finds disqualification, and I think

 4    based upon the documentation we’ve submitted, the Court

 5    must find that.

 6             According to the Kenn Air case that we

 7    submitted from the 1st DCA 1992, Ms. Hausmann is out

 8    immediately.  There is a provision whereas a holding in

 9    the Kenn Air case that says, “Upon disqualification,

10    the attorney is out now because the potential damage at

11    subsequent proceedings.”

12             I don’t think this is a trial.  It says,

13    “Because of the potential damage of subsequent

14    proceedings, having the prior attorney represent the

15    current defendant is a basis for disqualification now.”

16             It’s just like, Judge, when you move to recuse

17    a trial judge.  The trial judge doesn’t say, “Well,

18    I'll sit in everything up until the date of trial.”

19    The trial judge is out immediately.

20             If there’s a disqualification, it’s based upon

21    the fact that Ms. Hausmann was the Club’s attorney, and

22    based upon the case law, there is an irrefutable

23    presumption that confidences were disclosed.

24             So, she can’t sit through the remainder of

25    this case.  She can’t even communicate with Mr. Kennedy
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 1    regarding this case.  As the Court indicated

 2    beforehand, Mr. Kennedy, behind the scenes could talk

 3    to her.  That would be a violation of the Order.

 4             THE COURT:  All right.   There’s a Bar rule

 5    that was it.  It’s rule 4-1.9.

 6             MR. HOLODAK:  Right.

 7             THE COURT:  It’s styled “Conflict of

 8    Interest/Former Client.  A lawyer who has formally

 9    represented a client in a matter must not afterwards,

10    not may, it’s a must (a) represent another person in

11    the same order substantially related matter in which

12    that person’s interests are materially adverse to the

13    interest of the former client unless the former client

14    gives informed consent.”  Are you giving consent?

15             MR. HOLODAK:  We are not Judge, and Ms.

16    Hausmann’s never consulted with anybody on the Board

17    regarding her potential conflict and asked for consent.

18    But I will represent to the Court my client will

19    consent to Ms. Hausmann representing Mr. Kennedy.

20             THE COURT:  Okay.  The rule goes on.  There’s

21    (b), “Use information relating to the reference in case

22    to the disadvantage of the former client except what

23    rules will permit or acquire with respect to my client

24    or when the information has become generally known or

25    see and reveal information relating to the
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 1    representation except as these rules would permit or

 2    require with respect to the client.”

 3             So, your argument is -- and there's another

 4    case.  All I did was reference back to the Florida Bar

 5    rules, and what our rules say is that you cannot

 6    represent a client against a former client if it

 7    involves the same or a substantially related matter.

 8    And you’re saying --

 9             MR. HOLODAK:  Exactly, Your Honor.

10             THE COURT:  And that’s what going on here.

11    Ms. Hausmann represented the Plaintiff Squadron and or

12    Flying Club, and that now the lawsuit pertaining to

13    matters where she had represented the Flying Club

14    before, and now it’s either the same or substantially

15    related matters, correct?

16             MR. HOLODAK:  That is exactly our point,

17    Judge.

18             THE COURT:  Response, Ms. Hausmann?

19             MS. HAUSMANN:  Yes, Your Honor.  Matters are

20    also substantially related.  The 2006 (inaudible) to

21    the rule if they involve the same transaction or legal

22    dispute or if the current matter would involve the

23    lawyer and the type of the work that the lawyer

24    performed for the former client.

25             Your Honor, my connection with the Club is
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 1    very limited.  I reviewed and made suggestions to bylaw

 2    that are now 11 years old and were a matter of public

 3    record on the Club’s website until the new Board took

 4    over.

 5             This -- as far as I know Your Honor, the

 6    inquiry that you need to make to determine if I should

 7    be disqualified is one, was my work on those bylaws

 8    substantially related to the current lawsuit?

 9             There is absolutely nothing in the Complaint

10    or anywhere else that refers to the bylaws except their

11    existence and my working on them.

12             There is no provision in the Complaint that

13    says, “Article 5 Section 2 says the treasurer can or

14    can’t or there’s absolutely nothing in the Complaint.

15             The record doesn’t show anything that the

16    bylaws proposed suggestions that I made are in any way,

17    let alone substantially related to this lawsuit.  The

18    same thing --

19             THE COURT:  Let me just -- we’ll go step by

20    step here.  Mr. Holodak, if all she did and the only

21    issues here was her review of bylaws 11 years ago,

22    would you be moving to disqualify Ms. Hausmann?

23             MS. HAUSMANN:  I'm sorry, not 11 years.  I

24    didn’t do them 11 years ago, Your Honor.  They’ve been

25    in existence for 11 years.  They haven’t changed, they
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 1    were never -- my revisions were never considered or

 2    adopted by the new Board at all.  So, all I did was

 3    take the public bylaws and --

 4             THE COURT:  When did you do this?

 5             MS.  HAUSMANN:  I did some in the beginning.

 6    I think in 2018 or 2018, maybe the beginning of 2019,

 7    and then I didn’t do anything for the Club.  I did make

 8    a loan to the Club at the end of December, but I hadn’t

 9    done any work on the bylaws or anything else, and I

10    didn’t anticipate doing any more work at that time, so

11    they were not my client at the time I made the loan.

12    But that is not an issue.

13             THE COURT:  Okay.  So, you did work in 2018.

14    Did you get paid for it?

15             MS. HAUSMANN:  Yes.

16             THE COURT:  How much did the plaintiff pay

17    you?

18             MS. HAUSMANN:  I believe like $1750.

19             THE COURT:  The only money you got from the

20    Plaintiff Squadron Flying Club was $1,750 for a legal

21    fee.

22             MS. HAUSMANN:  No, Your Honor.  I also -- in

23    2020, in January or February, I did -- I concluded some

24    revisions for them, and I was paid for that.  I don’t

25    recall how much on that, but it was fairly
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 1    consequential.

 2             THE COURT:  Okay.  Plus an inconsequential

 3    amount.  So, I take it that’s even less than 1750.  How

 4    much was the loan that you made to the Pompano Senior

 5    Squadron Flying Club?

 6             MS. HAUSMANN:  It was $10,000, Your Honor.

 7             THE COURT:  Did they pay you back?

 8             MS. HAUSMANN:  Yes.

 9             THE COURT:  Did you get interest?

10             MS. HAUSMANN:  Yes.

11             THE COURT:  What was the interest on there?

12             MS. HAUSMANN:  Mr. Kennedy said he paid me ten

13    percent interest.

14             THE COURT:  All right.  So let me ask, Mr.

15    Holodak, is a $10,000 loan and interest and the $1,750

16    of legal fees plus an inconsequential following

17    payments, is that an issue in this case?

18             MR. HOLODAK:  They are Judge, because there’s

19    no promissory note between Ms. Hausmann and the Club.

20    There’s no documentation showing what the terms of this

21    alleged loan was.  There’s no documentation showing

22    what the evidence was.

23             There’s simply a check from Ms. Hausmann to a

24    client and the check back from the client to Ms.

25    Hausmann with extra monies, and the monies represented
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 1    more than 12 percent interest or ten percent interest

 2    that she’s saying, and there are no terms.

 3             And when we took Ms. Hausmann’s deposition,

 4    she suddenly couldn’t remember anything about the loan.

 5    If I submit the deposition to the Court, almost every

 6    one of her answers were, “I don’t remember, I don’t

 7    remember, I don’t remember.”

 8             THE COURT:  Well anyway, at the end of the day

 9    you have one count of the accounting.  Part of that

10    accounting has to do with this loan.

11             MR. HOLODAK:  Part of that accounting has to

12    do with this.  Part of the accounting is also whether

13    Mr. Kennedy complied with the bylaws which Ms. Hausmann

14    has just admitted that she edited, and the bylaw issue

15    Judge, with due respect to Ms. Kennedy or I'm sorry,

16    Ms. Hausmann, is not the only issue.  And I've got an

17    email that was attached from Ms. Hausmann to a

18    member --

19             MS. HAUSMANN:  Your Honor?

20             MR. HOLODAK:  Hold on, Ms. Hausmann.  I didn’t

21    interrupt you.

22             MS. HAUSMANN:  Your Honor, I'm sorry but if

23    we’re going to get into evidence, then I'm going to ask

24    for --

25             THE COURT:  We’re not going to get into a
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 1    four-hour hearing on stuff that is not in dispute, all

 2    right?  So, we’re going to start with what everybody

 3    agrees, and we’ll see if I can go on that.

 4             If I have to have a four-hour hearing to make

 5    a determination, obviously that will have to be another

 6    day.  So again, so Mr. Holodak, you’re saying that in

 7    addition to this loan, what else is at issue in this

 8    lawsuit with respect to Ms. Hausmann?

 9             MR. HOLODAK:  Whether or not Mr. Kennedy

10    properly filed -- followed the bylaws as part of the

11    injunction and as part of the accounting.  It’s going

12    to come down to whether or not he properly followed the

13    bylaws which Ms. Hausmann has now just represented to

14    the Court that she in fact edited on behalf of the

15    association.

16             So, the document that she edited is going to

17    be an issue in a lawsuit when it comes to Mr. Kennedy’s

18    defenses.

19             THE COURT:  And part of his defense might be

20    that “Hey, I was just relying upon my attorney or the

21    attorney for the flying club.”

22             MR. HOLODAK:  Yes, Judge.  By advice of

23    counsel and I followed the bylaws.  You have no issue

24    with me.  So clearly, Ms. Hausmann’s going to be a

25    material witness on that issue.
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 1             And then Judge, with respect, there’s an email

 2    from Ms. Hausmann.  She may say that it’s disputed, but

 3    it’s from her email to a member of the Club --

 4             MS. HAUSMANN:  Your Honor, this -- if this is

 5    going to get evidence --

 6             MR. HOLODAK:  Ms. Hausmann, please do not

 7    interrupt me.  Don’t interrupt me.

 8             THE COURT:  I'm not going to --

 9             MS. HAUSMANN:  I have to object.

10             THE COURT:  You dispute.  All right.  So,

11    since we’re not having an evidentiary today, I'm not

12    going to consider the email for now.  All right.

13             MR. HOLODAK:  Judge, but it goes to the

14    material issue of whether or not the work is

15    substantially the same.  Ms. Hausmann has represented o

16    the Court that the only issue --

17             THE COURT:  This is a lot easier issue than --

18    all right.  So Ms. Hausmann, okay, I'm going to read

19    you the Bar rule again, all right?  And again, this is

20    supposed to be for your protection, all right?  You’re

21    bound by the --

22             MS. HAUSMANN:  I understand I'm bound by the

23    rules of the Florida Bar, Your Honor.  I do.

24             THE COURT:  Regulated by the Florida Bar.  And

25    one of the rules says, “Rule” -- I'm going to read it
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 1    again, “4-1.9, conflict of interest, former client.”

 2             “A lawyer,” that would be you, “was formally

 3    representing a client,” meaning the Pompano Squadron

 4    Senior Squadron Flying Club, “in a manner must not

 5    afterwards (a), represent another person,” here Mr.

 6    Kennedy,” in the same or substantially related matter

 7    in which that person’s interests are materially adverse

 8    to the interest of the former client unless the former

 9    client gives informed consent.”

10             They’re not giving informed consent, so they

11    are representing that your loan is part of the issue in

12    this case.  So, that would be a same matter.

13             I know you’re saying it doesn’t, you know,

14    that it’s not a big deal, the $10,000 loan.  You gave

15    them 10,000.  They gave you 10,000 back.  There was

16    some interest, so what?  But that’s -- that is a same

17    or substantially related matter, correct?

18             MS. HAUSMANN:  Your Honor, no.  I don’t agree.

19    If it -- and the substantially matter, if it was

20    substantially related -- and I'd like to qualify before

21    I go on, Your Honor.

22             Whatever money they paid me wasn’t

23    inconsequential in the fact that it was nothing.  I

24    understand that any money is money, but I'm talking --

25    I wanted to reflect that there were not thousands of
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 1    dollars paid.

 2             And in any event, again Your Honor, the loan

 3    -- nothing about the loan itself other than its

 4    existence has been shown in the record to be adverse to

 5    either party.

 6             Any testimony I could give -- and again, the

 7    Steinberg case doesn’t permit Mr. Holodak to call me as

 8    a witness.  That is not what the rule is for.  The rule

 9    is to protect me from Mr. Kennedy calling me as a

10    witness.

11             THE COURT:  (Inaudible).

12             MS. HAUSMANN:  Yes, Your Honor.  Steinberg --

13    yes, Your Honor.  Steinberg, the Winn-Dixie Stores 121

14    So. 3d 622.  It’s a 4th DCA 2013.  Your Honor, I'd also

15    like to point out that there’s never been any --

16    there’s nothing in the record or any allegation that

17    that $10,000 loan was either made or received

18    improperly.

19             There’s no allegation that Mr. Kennedy said

20    that I wrote a check to Mr. --

21             THE COURT:  I'm going to look at your case

22    first.

23             MS. HAUSMANN:  Okay.

24             THE COURT:  The attorney spoke with the store

25    manager, a witness and that was it.  And based on that,
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 1    they wanted to disqualify the attorney.  The Court did

 2    disqualify the attorney and the 4th reversed it, right?

 3             MS. HAUSMANN:  Yes.

 4             THE COURT:  Okay.  That’s a lot different than

 5    they represented a former client, right?

 6             MS. HAUSMANN:  But Your Honor, my

 7    representation was  isolated to the bylaws.  I did not

 8    represent the Club for that loan, and that really --

 9             THE COURT:  But you made a loan and that loan

10    is an issue in this case.  How is that not the same?

11             MS. HAUSMANN:  Your Honor, you will see from

12    Steinberg that my --

13             THE COURT:  Again, your client is accused of

14    taking, being the treasurer of the squadron --

15             MS. HAUSMANN:  Yes.

16             THE COURT:  -- the Pompano Squadron Flying

17    Club --

18             MS. HAUSMANN:  Yes.

19             THE COURT:  -- writing personal checks to

20    himself, right?  Or writing a bunch of checks for a

21    credit card and doing things and not complying with the

22    bylaws.

23             MS. HAUSMANN:  No, Your Honor.  There’s

24    nothing in the Complaint about him not complying with

25    the bylaws.
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 1             THE COURT:  You’re not getting --

 2             MS. HAUSMANN:  The bylaws are not mentioned at

 3    all.

 4             THE COURT:  Him not getting authorization, so

 5    your client is going to admit he did not comply with

 6    the bylaws?

 7             MS. HAUSMANN:  No, he’s not going to admit

 8    that.  What I'm saying is, there’s nothing in the

 9    record to tie my work on the bylaws with the

10    plaintiff’s claim for an accounting.  There is no

11    provision in the bylaws that says --

12             THE COURT:  Are you going to represent to this

13    Court that your client is not going to ever mention to

14    the jury of factfinder, “Hey, I contacted my attorney

15    for advice.  My attorney said” -- not my attorney.  “I

16    contacted the attorney for the flying club,” basically

17    you, “to make sure that what I was doing was correct.”

18    Your client’s not going to say that?

19             MS. HAUSMANN:  No.  He didn’t inquire of me

20    about any of his conduct or anything that he did for

21    the Club, Your Honor.  We’re not talking about that.

22             The bylaws -- my suggestions have nothing to

23    do with a complaint or the issue of an accounting.

24             I mean, I don’t understand.  There’s no tie in

25    with the bylaws.  There’s no specific violation that
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 1    they’re alleging with the bylaws and my proposed

 2    revisions are absolutely of no import, that the club

 3    didn’t even ask about the bylaws for the revisions in

 4    my deposition.

 5             They can’t be central issues and substantially

 6    related.   The record has no support for that.  The

 7    deposition should have flushed out as opposed to not

 8    asking at all, and he was permitted to do so.

 9             MR. HOLODAK:  Yes.  With due respect that is

10    totally disingenuous because Ms. Hausmann stipulated at

11    the beginning of the deposition she would not answer

12    any questions except directly as it relates to the

13    promissory note or whether or not the promissory note

14    or loan existed because she’s under investigation by

15    the Florida Bar, and she said she wouldn’t answer any

16    questions in her deposition other than the actual note.

17             MS. HAUSMANN:  Your Honor, that’s absolutely

18    false.

19             MR. HOLODAK:  So, that’s number one.  Number

20    two Judge --

21             MS. HAUSMANN:  That’s false, Your Honor.  That

22    is absolutely false, and if that were on the record, he

23    should have been producing that deposition and that’s

24    where he says that I restricted his inquiry.

25             I've got emails from him and between us, Your
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 1    Honor, where he says he’s going to ask about the

 2    bylaws, I said I had no problem with that.

 3             I did not restrict his inquiry, and if he

 4    thinks that I did and is making those statements which

 5    are utterly false, he should have produced a deposition

 6    transcript.

 7             He doesn’t -- he didn’t even order the

 8    deposition transcript, Your Honor.  That’s how of

 9    little important it was, and how little he asked me of

10    significance as to whether or not I had any knowledge

11    about this case.  Whether or not I had talked about any

12    confidential information.  Whether or not I had access

13    or exposure to any financial documents or any documents

14    of the club.

15             Whereas in Mr. Holodak’s cases, there was

16    exposure to claim files.  There was exposure to

17    personal, confidential information between two parties.

18             THE COURT:  All right.  Give me another case

19    because the case that you cited has nothing to do with

20    an attorney who represented a former client now, you

21    know, now representing a new client or former clients

22    and being a witness.  That was a totally different

23    scenario where the person just happened to possibly be

24    a witness (inaudible).

25             MS. HAUSMANN:  But Your Honor, the rule is the
64



Judge David Haimes taken on 7/8/2021

Empire Legal Reporting (954) 241-1010 Page: 28

 1    same.  Steinberg says, “I am to be barred” --

 2             THE COURT:  It’s not the same.  You’re titling

 3    -- they’re citing a totally different Bar rule.  The

 4    Bar rule they’re citing there is the one of where one

 5    should not act as an advocate of a trial which the

 6    lawyer likely -- is likely to be a witness, a necessary

 7    witness on behalf of the client.

 8             MS. HAUSMANN:  On behalf of my client.

 9             THE COURT:  Correct.  That rule is not an

10    issue here.  You’re under a different rule.  The one

11    having to do with conflict of interest where you

12    represented the opposing party as their attorney.

13    Okay?

14             MS. HAUSMANN:  Your Honor, I did not --

15             THE COURT:  You have a prima case.

16             MS. HAUSMANN:  I did not generally represent

17    -- I was never general counsel.  I did not represent

18    the plaintiff at all times.  I did a couple of specific

19    isolated projects for them.

20             My work on the bylaws is complete -- if the

21    bylaws were so important Your Honor, how come there is

22    no recitation or reference to them, specifically

23    anywhere at any time?

24             There is no allegation that he violated

25    provision this, that, or article lists that -- they are
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 1    just -- and so, there is no substantial relationship to

 2    my proposed suggestions to those bylaws.

 3             They are unrelated completely, not just not

 4    substantially related, and the loan is also not

 5    substantially related.

 6             It’s not a central issue in this case, Your

 7    Honor because if it were, it would have been flushed

 8    out more by the plaintiff at my deposition and it

 9    wasn’t.

10             There weren’t any questions about the bylaws.

11    There weren’t any questions about any accounting.

12    There wasn’t any questions about whether I obtained

13    information or financial records that were not

14    otherwise available and generally known.

15             MR. HOLODAK:  Judge, we’ll send you the email

16    screen and we will produce the deposition that will

17    directly contradict what Ms. Hausmann is representing.

18             THE COURT:  I don’t need that.

19             MR. HOLODAK:  Additionally --

20             MS. HAUSMANN:  Your Honor?

21             MR. HOLODAK:  -- Your Honor --

22             THE COURT:  I don’t need that.  Hang on.  I

23    don’t need that.

24             MR. HOLODAK:  Okay.  In accounting, Judge, you

25    know, Ms. Hausmann keeps saying there’s nothing --
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 1             THE COURT:  Ms. Hausmann, anything further?

 2             MS. HAUSMANN:  Yes, Your Honor.  I have quite

 3    a bit further.  This is of extreme gravamen for them to

 4    be moving to disqualify a parties chosen counsel.

 5             I actually -- I would like to make my argument

 6    and cite my case law, and if necessary, if the Court is

 7    in any way implying to grant the Motion For

 8    Disqualification, I would like an evidentiary hearing.

 9             I would like to make my argument, Your Honor.

10    Disqualification is an extraordinary and drastic remedy

11    that should only be resorted to sparingly.  I have

12    eight case citations for that starting with Orcana (ph)

13    versus (inaudible) --

14             THE COURT:  Nobody disputes that.

15             MS. HAUSMANN:  Okay.  The inquiry of this

16    Court, I believe, should be as follows.  Was my work on

17    the bylaws or the loan I made substantially related to

18    the current lawsuit?

19             What am I in material indispensable featured

20    witness or a central figure because of the bylaws or

21    the loan who in accordance with Steinberg ought to be

22    called as a witness by Mr. Kennedy.

23             THE COURT:  Okay.

24             MS. HAUSMANN:  Would my testimony be

25    adverse --
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 1             THE COURT:  I disagree with that second prong.

 2    Here’s the prongs that I see.  The first issue is

 3    whether there was an attorney/client relationship

 4    between the former client and counsel, and I think it’s

 5    undisputed that you were -- that there was an

 6    attorney/client relationship between the Pompano Senior

 7    Squadron Flying Club and yourself.

 8             MS. HAUSMANN:  Not at all times, Your Honor.

 9    They were a former client at one point.

10             THE COURT:  Hang on.  Stop.  That’s not what

11    the inquiry is.  The inquiry is simple.

12             Was there an attorney/client relationship

13    between yourself and the Pompano Senior Squadron Flying

14    Club?  Not a major one, not a minor one.  Was there an

15    attorney/client relationship?  There clearly was.

16             As you’ve conceded, you got paid even though

17    it was only $1,750 plus another inconsequential amount.

18    You represented them.  Period end.  That’s not in

19    dispute.

20             MS. HAUSMANN:  Only with --

21             THE COURT:  The second inquiry then is,

22    whether the manner in which the lawyer subsequently

23    represented the interest adverse to the former client,

24    is the same or substantially related to the matter in

25    which it represented the former client?
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 1             So here, you have a loan.  Okay, here you

 2    have, you know, getting you represented for whatever

 3    you did for them, you know, is -- and you got paid for

 4    doing some representation to them.

 5             Is that a matter that is either the same or

 6    substantially related to the matter in this case?  And

 7    based on the allegations in the Complaint, your name is

 8    in there.  It’s part of the accounting is payments made

 9    to Wendy Hausmann.  That’s one of the allegations in

10    the Complaint.

11             MS. HAUSMANN:  Your Honor, just because they

12    -- that’s -- just because they put my name in the

13    Complaint and they want to make me a material witness

14    doesn’t make it so.

15             And in fact, the case law again -- I'll cite

16    to Singer Island -- Singer Island Limited, Inc. versus

17    Budget Construction Co., 714 So. 2d 651, 4th DCA 1998.

18             “The rule of acquiring a lawyer to withdraw

19    when he expects to be a witness was not designed to

20    permit a lawyer to call opposing counsel as a witness

21    and thereby disqualify him as counsel.”  I will also

22    cite to --

23             THE COURT:  Wait, slow down for one second.

24             MS. HAUSMANN:  I'm sorry.

25             THE COURT:  So, what was the allegation there?
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 1    Yeah, see he did not represent the other side.  This

 2    was not a conflict of interest case.  There, all the

 3    attorney did was write a letter on behalf of the

 4    current client, and so he might become a witness

 5    because of the letter.

 6             It might be a fact witness.  This is not --

 7    again, this is totally -- it’s a totally different set

 8    of problems when it’s a disqualification case --

 9             MS. HAUSMANN:  Your Honor, I have no

10    information.

11             THE COURT:  It’s a conflict-of-interest case.

12    It’s pretty cut and clear, Ms. Hausmann.  I’ve had

13    these all the time where you represented the opposing

14    side.  It’s inherently.  And again, and this is the

15    language from the cases.  There is an irrefutable

16    presumption.  Confidences were disclosed during the

17    relationship.  Again --

18             MS. HAUSMANN:  Your Honor?

19             THE COURT:  The problem is you can’t ignore

20    the fact that you at one point were retained by Pompano

21    Senior Squadron Flying Club.

22             MS. HAUSMANN:  Your Honor, that is not the end

23    of the inquiry.  The record has to reflect how I work

24    on the bylaws or how that loan is prejudicial even to

25    the plaintiff, Your Honor.  It is not adverse to my
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 1    former client.

 2             I had no information to provide other -- and

 3    that’s why Mr. Holodak only, you know, there was noting

 4    to elicit in my deposition because the only information

 5    I had would -- it is not adverse to the plaintiff.  It

 6    is not prejudicial to the plaintiff.  It is also not

 7    adverse to my client.

 8             It also again, is not substantially related to

 9    the accounting.  Just because they say the loan is an

10    issue because they want to make it an issue doesn’t

11    make it substantially related for the purposes of

12    disqualifying me, Your Honor.

13             That is a very drastic remedy, and they have

14    made -- there is no showing in the record whatsoever

15    that my loan in any way is substantially related to

16    this accounting.

17             There was no allegation of any kind that were

18    was anything nefarious about the loan in my having made

19    it.  And there was nothing about how on Monday, I gave

20    him a check for $10,000 and on Tuesday, Mr. Kennedy

21    wrote a check for $10,000 to Pompano Lexus.

22             There’s nothing about the -- my having made

23    the loan that is in anyway adverse to my former client

24    or my current client.  They are not substantially

25    related enough to cause my disqualification; Your Honor
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 1    and I have substantial case law on the fact that this

 2    is a tactile and vexatious maneuver.

 3             I have cited to Ocara (ph) (inaudible).  I

 4    have cited to Singer Island.  The rule was not intended

 5    to permit opposing counsel to call on me as a witness

 6    and disqualify me for that basis.

 7             The comment to the rule, 4-1.9 said I shall

 8    not use information relating to the representations of

 9    the disadvantage of the former client.  I have not done

10    that.

11             There is no record support that any

12    information relating to my representation when I did

13    the bylaws and that was my representation, Your Honor.

14             I most certainly, ximoutantly, oppose the

15    allegation that they were my client at the time of the

16    loan.  That is for the Bar to decide and based on

17    evidence that that claim, and whether or not it is

18    substantially related, should be reflected in the

19    record, Your Honor.

20             In order for you to -- for them to support

21    their Motion To Disqualify, the have to show -- they

22    have the burden of showing that ought to be called as a

23    witness.  They have on behalf of client.

24             It is not -- the case law does not support

25    them calling me as a witness.  That is clear that the
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 1    comments say and Buchannan -- the object of Buchannan

 2    was that a lawyer should avoid testifying to avoid

 3    putting the attorney in the predicament of having to

 4    argue credibility of his own testimony.

 5             It was not to permit an attorney to call

 6    opposing counsel as witness and thereby disqualifying

 7    him.  That’s in (inaudible) Field Warrant versus Philip

 8    Edward PA.  It’s 574 So. 2d 325, 4th DCA 1991.

 9             It’s also cited in Singer Island and it’s also

10    cited in Steinberg.  Those three cases all say the

11    object of Buchannan, and they had different fact

12    situations.  Jacob Buchanan is to preclude an attorney

13    from giving testimony that would be adverse to the

14    client or the former client.

15             Nobody -- there is no record that any

16    testimony I have is adverse to either party.  And also,

17    I have to be a necessary witness on Mr. Kennedy’s

18    behalf.  They need to establish that I ought to be

19    called as a witness on behalf of my client in

20    accordance with Ray B Stuckey 491 So. 2d 1211.  That’s

21    a 1st District case, a 1st DCA 1986.

22             So, both Ray and Steinberg -- Steinberg’s a

23    4th DCA 2013.  It cites to Ray and says that in order

24    to be a necessary witness, I am only to be barred from

25    representing him if I am likely to be, one, a necessary
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 1    witness.  Two, on Mr. Kennedy’s behalf.

 2             This was totally done as a tactile and

 3    vexatious maneuver, Your Honor.  They -- I am in their

 4    way.  There is nothing substantially related, and Your

 5    Honor, which you asked earlier also, they don’t want me

 6    just disqualified.  They want me excluded.

 7             And the case law is uncontroverted without

 8    qualification, without exception.  The rule

 9    specifically says and the case law specifically holds

10    that I -- that a lawyer shall not act as advocate at

11    trial in which the lawyer is likely to be a necessary

12    witness on behalf of the client, quoting Columbo v

13    Puig, 745 So, 2d 1106, Fla. 3rd DCA 1999.

14             This was quoted in Cerillo v Highley which is

15    a 4th DCA case 2001 at 797 So. 2d 1288.  The key words

16    here are “at trial.”  Therefore, it follows that a

17    lawyer may act as an advocate at pretrial before the

18    start of the trial, and posttrial after the judgement

19    is rendered proceedings.  That is also cited in Riddle

20    v Riddle which is a 4th DCA --

21             THE COURT:  You’re just making the same

22    arguments over and over.  We need to wrap up.

23             MR. HOLODAK:  Judge, may I have an opportunity

24    to speak?

25             THE COURT:  No.
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 1             MS. HAUSMANN:  Your Honor, so again, the case

 2    law’s quite clear that even if you disqualify me, I am

 3    still permitted specifically to -- there is no contrary

 4    law that says I cannot represent him all the way up to

 5    trial and after trial.

 6             THE COURT:  And you have made that arguments

 7    as well.  All right.  Anything further?

 8             MR. HOLODAK:  Judge, I have a few things.

 9             MS. HAUSMANN:  Your Honor, I don’t believe

10    their motion was legally sufficient.  I don’t believe

11    they have met their burdens.  I believe there is a

12    paucity in the records to support their motion.  They

13    only assert an alleged.  I believe that you have to

14    deny this motion, Your Honor.

15             THE COURT:  I'm going to grant the motion.  I

16    think all of the case law and all of the arguments

17    you’re making are completely distinguishable.  You’re

18    far failed.

19             The basis for the Court disqualifying you is

20    not that you may be a material witness.  That’s a whole

21    different line of inquiry.  The basis for the Court is

22    that you have a conflict of interest.

23             There’s a two-prong test for determining

24    whether disqualification is warranted under that, and

25    it’s the Bill Morris USA v ADA Carl (ph) case, 207 So.
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 1    3d 944, Florida 4 District Court of Appeals case from

 2    2016.

 3             The first issue is whether there was an

 4    attorney/client relationship between the former client,

 5    meaning the Pompano Squadron Flying Club and counsel,

 6    Ms. Hausmann.  Its existence creates an irrefutable

 7    presumption that confidences were disclosed during a

 8    relationship, et cetera.

 9             And the second inquiry is whether the matter

10    in which the lawyer subsequently represents the

11    interest adverse to the former client is the same or

12    substantially related to the matter in which it

13    represented the former client.

14             Here again, that’s not disputed that you have

15    what’s at issue or the accounting which includes the

16    payments, includes the loan.  It is the same.

17             There’s no need for an evidentiary hearing,

18    and I do recognize that disqualification is an

19    extraordinary remedy and should only be resorted to

20    sparingly.

21             That being said, I think the Florida Bar rules

22    are crystal clear, and Ms. Hausmann, I think when you

23    just look at the Bar rules you should not have taken on

24    Mr. Kennedy as a client in this situation.

25             The Bar rule is clear that when it’s what’s
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 1    formerly represented a client, and the matter must not

 2    afterwards represent another person in the same or

 3    substantially related matter in which that person’s

 4    interest or material adverse to the interest of the my

 5    client unless there’s consent, and there’s no consent

 6    here.

 7             I think the case law is crystal clear.

 8    There’s no factual evidence to be developed here, and

 9    so I am granting the Motion To Disqualify.

10             I think it’s probably a good thing for you as

11    well, Ms. Hausmann, and I'm not sure -- you certainly

12    animated about it.  I'm not sure what’s going on.

13             Maybe it’s because they filed a complaint

14    against you or what not, but this is a situation where

15    Mr. Kennedy needs to get another attorney now.

16             MS. HAUSMANN:  Your Honor, are you saying that

17    I cannot represent him in pretrial proceedings?

18             THE COURT:  You are disqualified from the

19    case.

20             MS. HAUSMANN:  Your Honor, I understand that.

21    Are you specifically ruling that I cannot represent him

22    in pretrial proceedings?

23             THE COURT:  You are disqualified from -- you

24    are no longer representing Mr. Kennedy because you

25    represented the plaintiff in this case before and these
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 1    involve the same matters including substantial legal

 2    matters.

 3             MS. HAUSMANN:  Okay.

 4             THE COURT:  So, if you want to take it up file

 5    your writ, and then Mr. Holodak, you’re going to have

 6    to -- your client’s going to have to pay the fees?  And

 7    again, this is what I advised you of.  Be careful what

 8    you wish for, Mr. Holodak.

 9             So, now the case probably gets stayed if she

10    wants to take it up to the 4th but then Ms. Hausmann,

11    you’re going to have to certainly advise your client

12    that if you lose in the 4th, and I think the case law

13    is crystal clear on this.

14             I know your argument that the case law is

15    crystal clear in your favor, but you’re citing case law

16    that has nothing to do with the issues that are

17    presented before me.

18             MS. HAUSMANN:  Your Honor, I believe the law

19    is the law.

20             THE COURT:  Just so that Mr. Kennedy is aware

21    that if, you know, he loses on appeal that it may cost

22    him even more attorney’s fees.  So -- but it’s up to

23    you.

24             I certainly -- I know you feel strong about it

25    and that’s what the 4th is for if you want to take it
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 1    up.  But that’s the Court’s ruling.

 2             You are disqualified from representing Mr.

 3    Kennedy and not just at trial but in all matters.  You

 4    all have a great day.  Be healthy and safe.

 5             MR. HOLODAK:  Thank you, Your Honor.  I'll

 6    prepare the order and submit it to the Court.

 7             THE COURT:  Great.  We can just cite for the

 8    reasons stated on records.

 9             MR. HOLODAK:  And we’ll do so, Your Honor.

10    Thank you.  Madam Court Reporter, if you could produce

11    a copy of the transcript for me, please.

12             THE COURT REPORTER:  Okay.  Is regular -- no

13    rushes, right?  It’s fine, right?

14             MR. HOLODAK:  Regular is fine.

15             THE COURT REPORTER:  Okay.

16             THE COURT:  I need to get on with the 11:30,

17    so you can always pick up --

18             MS. HAUSMANN:  I’d like a transcript as well,

19    Madame Court Reporter.

20             THE COURT REPORTER:  Okay.  No problem.  I’ll

21    send out an email.

22             MS. HAUSMANN:  Thank you.

23             MR. HOLODAK:  Thank you, Your Honor.

24     (Thereupon, the proceedings end at 11:49 a.m.)

25
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IN THE CIRCUIT COURT OF THE 17TH JUDICIAL CIRCUIT

IN AND FOR BROWARD COUNTY, FLORIDA
 

  CASE NO.  CACE20005993   DIVISION  08   JUDGE  David A Haimes
 

Pompano Senior Squadron Flying Club, Inc.
 
Plaintiff(s) / Petitioner(s)
 
v.
 
Carl L Kennedy II
 
Defendant(s) / Respondent(s)
 
____________________________/
 

ORDER ON PLAINTIFF’S VERIFIED MOTION TO DISQUALIFY WENDY

HAUSMANN ESQ. AS DEFENDANT'S COUNSEL

        THIS CAUSE having come before the Court for hearing on July 8, 2021 on Plaintiff’s,

POMPANO SENIOR SQUADRON FLYING CLUB, INC. (Plaintiff “Club”) Verified Motion to

Disqualify Counsel  Pursuant to Florida Bar Rule 4–1.9,  and the Court having considered

arguments of counsel, the Verified Motion, the uncontested facts, and after due consideration,

it is

 

        ORDERED AND ADJUDGED that  Plaintiff  Club’s  Motion  for  Disqualification  is

hereby GRANTED for the reasons stated on the record (Court Reporter present) at the July 8,

2021 hearing and for the reasons further articulated as follows.

 

        It is undisputed that Wendy Hausmann, Esq., had previously been retained as counsel by

Plaintiff Club, where she had made recommended edits to plaintiff's Bylaws. Ms. Hausmann

 was paid by Plaintiff Club for such work. It is also undisputed that Wendy Hausmann, Esq.,

had  made  a  Ten  Thousand  Dollar  ($10,000)  loan  to  Plaintiff  Club  and  was  paid  back

with interest on that loan by plaintiff.  Finally, the Complaint in the present case seeks an

accounting  from  and  an  injunction  against  Defendant  Kennedy  for  the  time  he  was  the

treasurer of Plaintiff  Club to account for expenditures and return financial  documents to

Plaintiff Club. The accounting includes payments made by Plaintiff Club to Ms. Hausmann for

her services and for the loan. Therefore, the present case involves the same matter (or at a

minimum substantially similar matters).  
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        Pursuant to Florida Bar Rule 4–1.9, Ms. Hausmann is precluded from representing the

Defendant in the present case against her former client due to a conflict of interest absent

consent by the plaintiff.  Here, the Plaintiff Club never consented to, and in fact objected to,

Wendy  Hausmann's  representation  of  Defendant  Kennedy  in  this  matter.  Pursuant  to

well established  Florida  law,  the  Plaintiff  Club  has  established  the  requirements  for

disqualification. See Philip Morris USA, Inc. v.  Caro, 207 So.3d 944 (Fla. 4th DCA 2016)

(setting forth the requirements). 

 

        Therefore, Wendy Hausmann, Esq. is hereby disqualified as acting in any capacity in this

matter as Defendant Kennedy's counsel as of the date of this Order.

 

DONE and ORDERED in Chambers, at Broward County, Florida on 07-09-2021.

CACE20005993 07-09-2021 9:21 AM

Hon. David A Haimes

CIRCUIT JUDGE

Electronically Signed by David A Haimes

Copies Furnished To:

Carl Lemley Kennedy II , E-mail : CLKTax@aol.com

Carl Lemley Kennedy II , E-mail : mail@goard.com

Edward F Holodak , E-mail : pleadings@holodakpa.com

Edward F Holodak , E-mail : edward@holodakpa.com

Jeffrey B Lampert , E-mail : lampertpleadings@gmail.com

WENDY A HAUSMANN , E-mail : whausmannlaw@gmail.com

WENDY A HAUSMANN , E-mail : HAUSMANNW@AOL.COM

CaseNo: CACE20005993
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